BUILDING LOAN AGREEMENT

I.
Explanation of Document

On this 
___________ day of _________________________, _________________________, this agreement is made between _________________________ and _________________________, a corporation organized under the laws of the State of New York. The purpose of this agreement is to establish guidelines for the use of money that is being borrowed for the construction of a house.

II.
Identification of Parties and Property

_________________________is a corporation organized under the laws of the State of New York, and has its principal office at _________________________, _________________________, New York, and will be called Lender throughout this agreement.


_________________________,who will be called the Borrower throughout this agreement, is the present owner of property commonly known as _________________________.

ADVANCE \d 6This property has the following legal description: _________________________
Throughout this agreement, the property described above will be called the “mortgaged property.”

III.
Reasons for Signing this Agreement

The Borrower desires to build a house on the property described above. To pay for the construction costs, the Borrower has found it necessary to borrow $_________________________ from Lender. The proceeds of this loan will be released in installments as construction progresses. On the same day as this agreement, the Borrower has signed a Note and a Mortgage. By signing the Note, the Borrower has promised to repay _________________________loan with interest to Lender. The Mortgage provides that the property described earlier in this agreement and any building on it may be sold if the Borrower fails to keep _________________________promises under the Note and Mortgage.


This Building Loan Agreement deals with the special problems that arise when mortgage proceeds are released in installments for purposes of building a home. In this Building Loan Agreement, both the Borrower and Lender are making various promises. In return for entering this agreement, each party obtains the benefit of the promises that the other party makes under this Building Loan Agreement and under the Note and Mortgage.

IV.
Schedule for Disbursing Money

The Borrower will receive the money that _________________________borrowing in several advances according to attached Schedule B. Lender shall have the right to decide when these advances will occur.


Lender shall have the exclusive power to decide whether the progress of construction is sufficient to entitle the Borrower for the next advance of money. Lender will not face any liability if there is a delay in giving money to the Borrower.


The Borrower shall be entitled to receive an advance only if, in the opinion of the Lender, all work has been completed in a good, first‑class, and skillful manner, and only if all materials and fixtures are of a quality that is satisfactory to Lender. By making either a full or partial advance of money, Lender does not accept or approve any work that has been performed or any materials that have been used. Thus, an advance may be denied because of a deficiency that existed at the time that Lender made a prior advance of money.

V.
Request for Advance; Receipt


When the Borrower believes that _________________________entitled to receive an additional advance of money, ____________________ shall report this fact in writing to Lender. Lender will not be required to decide whether to make the advance until at least _________________________business days after Lender receives this written request. Lender may refuse to give money to the Borrower if Lender believes that the Borrower has NOT fulfilled any one of _________________________promises under this agreement, especially _________________________promise to construct a well‑ built house.

VI.
Duties of Borrower Regarding Loan


The Borrower hereby accepts all of the duties and obligations contained in the paragraphs numbered “1” to “5” below:

1.
Construction of House: The Borrower promises to build a house according to the plans and specifications that the Borrower has previously submitted to Lender. The Borrower shall build this house as fast as is reasonably possible upon the property described earlier in this agreement. The house shall cost at least $_________________________and must be finished no later than _________________________, _________________________. In building the house, the Borrower shall obey all building restrictions, zoning ordinances, building ordinances and other applicable local, state or federal laws or regulations. The Borrower shall also obtain any permits or approvals that may be legally required.

2.
Prior Liens: Before receiving any advance of money under this agreement, the Borrower shall pay off any mortgages, liens, or encumbrances that might hold priority over the interest of Lender in the property that this Building Loan Agreement covers.

3.
Taxes, Assessments, Water Charges: Before receiving any advance of money under this agreement, the Borrower must provide proof of payment of all taxes, assessments and water charges that may be due for the mortgaged property.

4.
Insurance: The Borrower shall maintain hazard insurance on the mortgaged property in whatever amount and for whatever type of coverage Lender may require. As construction progresses, Lender may require changes in the amount and type of coverage. At the completion of construction, the amount of insurance shall be no less than the amount of the mortgage. The Borrower further promises to give Lender whatever proof of adequate insurance that Lender may reasonably request.

5.
Legal and Other Costs of Closing: The Borrower shall pay the cost for surveys, any charges for preparation of necessary papers, the cost of all property appraisals, the recording fees, any mortgage tax, any charge for tax or title searches, search updates or judgment searches, the cost of inspecting the mortgaged property prior to making an advance, the cost of an examination of the title to the property by the attorneys for Lender and the cost of any other services rendered by the attorneys for Lender. The attorneys for Lender shall possess the absolute right to decide whether any of the expenses listed in this paragraph should be made.

VII.
Lender’s Right to Complete Construction and to Protect Building

If, in the opinion of Lender, the house is not being built fast enough or is not being completed according to the plans and specifications, then Lender shall have the right to purchase materials and employ workers to complete the building or to complete whatever part of construction the Lender decides is appropriate. Lender may also arrange for the completion of whatever work it feels is necessary to protect the property against damage caused by weather or any other danger. Lender shall also have the option, whenever it feels necessary to employ security to protect the property from damage. The Borrower hereby promises to pay Lender for the cost of doing any of the things that the Lender has a right to do under this paragraph. The Borrower also promises not to interfere with the exercise of any of the rights that this paragraph gives to Lender. Although this paragraph gives Lender the right to do various things, the Lender is not required to exercise these rights.

VIII.
Set‑offs Against Loan Proceeds

In Section VI of this agreement, the Borrower has agreed to pay various costs including costs for the removal of prior liens, the cost for payment of taxes, assessments, and water charges, the cost of insurance, and various closing costs. If the Borrower fails to pay any of the various costs mentioned in Section VI, Lender may pay them, but is not required to do so. The Borrower hereby promises to reimburse Lender for any such payments.


From the money that is being loaned to the Borrower, Lender may deduct the following amounts:
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any cost listed in Section VI which is either owed directly to Lender, or Lender pays on behalf of the Borrower;

ADVANCE \d 6(b)
any amount that Lender pays under Section VII of this agreement. Section VII authorizes Lender to spend whatever money it believes is needed to complete construction and to protect the building.


All amounts deducted under this section from the money loaned to the Borrower shall be considered as part of the money that must be advanced to the Borrower under Section IV of this agreement.

IX.
Inspection; Investigations


At all times during the construction process, Lender shall enjoy the right to inspect the mortgaged property to whatever extent Lender deems to be necessary. Lender shall also enjoy the right to inspect all work orders, all orders for materials, and all other documents that might reasonably provide information that is relevant to judging the quality of construction.

X.
Termination of Loan


If any one of the events listed in the paragraphs numbered “1” to “13” below should ever occur, Lender may cancel its obligations to pay any further advances to the Borrower. Lender shall enjoy complete discretion in deciding whether to use this option. When available, this option may be used at any time prior to completion of all advances. If Lender stops payment of any further advances, it shall also enjoy the further option to require that the Borrower immediately repay the entire loan.


These options, both to terminate the duty to pay additional advances and to require immediate repayment, shall exist despite the provisions of the Note and Mortgage.

1.
Unsatisfactory Construction of Building: Lender may cancel further advances if the Borrower does not build according to the plans and specifications that Lender has approved.

2.
Construction Delays: Lender may cancel further advances if the Borrower stops construction of the building at any time, or if Lender believes that the Borrower is unreasonably slow in building.

3.
Compliance with Local Law: Lender may cancel further advances if the Borrower fails to comply with the requirements of any laws, rules or regulations of the federal, state or local levels of government.

4.
Approval for Government Insured Mortgage: For any mortgage guaranteed by the United States government, Lender may cancel further advances if it does not receive all documentation which, in the opinion of the attorneys for Lender, is necessary to establish and show governmental approval.

5.
Fire or Other Damage: Lender may cancel further advances if, in the opinion of the Lender, the house being built is materially damaged by fire or other cause.

6.
Refusal to Permit Inspection: Lender may cancel further advances if the Borrower prevents Lender from conducting the inspections and investigations permitted under Section IX of this agreement.

7.
Assignment of Borrower’s Interest: Lender may cancel further advances if the Borrower assigns any of _________________________rights under this agreement, or if the Borrower conveys the mortgaged property without the written permission of the Lender.

ADVANCE \d 98.
Legal Interest Obtained by Lender: Lender may cancel further advances if, in the opinion of the Lender’s attorneys, Lender will not possess a satisfactory lien against the property that the Borrower is mortgaging.

ADVANCE \d 99.
Encumbrances: Lender may cancel further advances if the Borrower encumbers the mortgaged property in any way without the written permission of Lender.

ADVANCE \d 910.
Restrictions on Ownership of Improvements: The Borrower will buy various materials, fixtures, other articles for use in the construction of the house or for use in connection with the mortgaged property, and other items of personal property that will be placed in the house. If the Borrower buys any of these materials, fixtures or other articles, or other items of personal property in such a way that the Borrower will not own them free and clear from all encumbrances at the time of their delivery at the mortgaged property, Lender may cancel further advances.

ADVANCE \d 911.
Bankruptcy: Lender may cancel further advances if a petition in bankruptcy is filed by or against the Borrower.

ADVANCE \d 912.
Extensions Over Boundary Lines: Lender may cancel further advances if the Borrower erects buildings that extend outside the boundaries of the property described in Section II of this agreement.

ADVANCE \d 913.
Compliance with Building Loan Agreement, Note and Mortgage: Lender may cancel further advances if the Borrower does not keep any of the promises that _________________________making in this agreement, in the Note or in the Mortgage.

ADVANCE \d 9XI.
Assumption of Risk

ADVANCE \d 9
The Borrower hereby assumes any risk of a delay in construction and any risk that the Borrower might find it impossible to complete the house or to fulfill the other duties that the Note, the Mortgage and this agreement impose upon them. The Borrower assumes these risks even though the delay or impossibility of performance may be caused by factors beyond the Borrower’s control. For example, the Borrower hereby assumes the risk of any delay or impossibility of performance that might be caused by an inability to obtain needed labor, supplies, materials, equipment, or other property; or that might result from the physical nature of the property; or that might be caused by any occurrence of nature; or that might result from any federal, state or local law, Proclamation, Executive Order, Statute, Ordinance, Rule or Regulation. Despite any increases in the cost of construction, the Borrower shall remain obligated to complete the house according to the plans and specifications that were submitted to Lender.

ADVANCE \d 9XII.
Trust Fund Provisions
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Both this agreement and the mortgage that the Borrower is signing on the same day as this agreement are subject to the trust fund provisions of Section 13 of the Lien Law. Thus, the Borrower hereby promises that _________________________will receive and hold as a trust fund any of the advances made under this agreement and the right to receive any advances. The Borrower hereby promises that _________________________will apply the trust fund first to the cost of improvements before using any part of the money in the trust fund for any other purpose.

ADVANCE \d 9XIII.
Right to Release Portions of Security

ADVANCE \d 9
Lender may release any portion of the mortgaged property from the lien of the mortgage if Lender concludes that a sufficient amount of the loan has been paid off. However, Lender is under no obligation to release any portion of the property from the mortgage lien, and shall enjoy the absolute power to decide when and if it should give a release. In making this decision, Lender shall not be bound by any standard or by the example that a prior decision may have set. A release of a portion of the property from the lien of the mortgage shall also release that portion from the effect of this Building Loan Agreement.

ADVANCE \d 9XIV.
Extension of Payment Schedule

ADVANCE \d 9
Lender may extend the time within which the Borrower must repay the money that _________________________borrowing under the Note and Mortgage. However, Lender is never required to give such an extension. Any extension that is given shall be deemed to have been made under the terms of this agreement and will not be considered to be a modification of this agreement.

ADVANCE \d 9XV.
Transfer of Title Prior to Final Advance
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Lender shall no longer be required to make any advances of money under this agreement if, as a result of death, deed, or otherwise, the Borrower no longer holds _________________________present interest in the title to the mortgaged property. However, if it so desires, Lender may continue to make advances to the new holder of the title interest. This new holder may, for example, be one or more individuals, a corporation, or the executors or administrators of an estate. Any advance given to the new holder of the title interest shall be subject to the terms of this Building Loan Agreement, shall be deemed to be an advance made under this agreement, and shall be secured by the mortgage that the Borrower is signing on the same day as this agreement.

ADVANCE \d 9XVI. Assignees of Note and Mortgage
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If Lender assigns the Note and Mortgage to any third party, then that third party shall enjoy all the benefits that this agreement gives to Lender and shall be deemed to have assumed all of the obligations that this agreement imposes on Lender.

ADVANCE \d 9XVII. Statement of Amount Available to Spend on Construction
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Attached to this agreement is a sheet marked “Schedule A.” Schedule A is the Borrower’s sworn statement showing the net amount that the Borrower will have available to spend on construction. As indicated on Schedule A, the total sum available for construction is equal to the total loan minus the fees, disbursements and other listed deductions. Schedule A is hereby made a part of this Building Loan Agreement.

ADVANCE \d 9XVIII. Incorporation into Note and Mortgage

ADVANCE \d 9
This Building Loan Agreement is hereby made part of this Note and Mortgage that the Borrower is signing on the same day as this agreement. Thus, the terms and provisions of this agreement shall have the same effect as if they were fully set forth in the text of the Note and Mortgage.
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By signing below, the individuals who are parties to this agreement consent to all of the above provisions. The corporations that are parties to this agreement consent to all of the above provisions by having their corporate seals affixed to this document and by having a duly authorized corporate officer sign this document.
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________________________________________


Borrower
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________________________________________


Borrower
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[Lender]


By: ____________________________________

The word “party” shall be construed as if it read “parties” whenever the sense of this indenture so requires.

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and year first above written.

______________________________________

Signature

______________________________________

Signature

______________________________________

Signature

IN PRESENCE OF:

_____________________________________

Acknowledgement by a Person Within New York State

STATE OF NEW YORK


)







) ss.:

COUNTY OF




)
On the _______day of ________________, _________, before me, the undersigned, personally appeared _____________________,  ____________________, _____________________,  personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is(are) subscribed to the within instrument and acknowledged to me that they executed the same in their capacity(ies) and that by their signature(s) on the instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed the instrument.

__________________________________________________

(signature and office of individual taking acknowledgement)

Deed

Title No.: _________________________

TO
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CONTINENTAL

ABSTRACT CORP.






Section:

Block:

Lot:

County or Town:

Street Address: 

Return Mail To:
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